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EPA’s Local Government Advisory Cornmitiee’s Report

From the LGAC’s Charter, defining general goals:
The LGAC is a policy-oriented committee. To assist the agency in ersuring that its regulations,

policies, guidance and technical assistance improve the capacity of local goverrments to carry out
these progrars, the LGAC provides advice and recommendations to the BPA Administrator.

12

“Water is the lifeblood of

25
26

“Clean, safe and affordable drinking water & a

of health, recreation and commerce. BPA has
a critical role to creafte a facilitative, cooperative and
collaborative regulatory erwironment in which local,
tribal, state and the federal partners work fogether to
protect ane of our nation’s most important resources.”

Susan Hann,
LGAC Water Workgroup Chairwoman

38
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EPA's Local Government Advisory Commitiee’s Report
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EPA’s Local Government Advisory Comimitiee’s Report

Sawitooth Mountaing, South of Stanley, (D - Phioto Source: Bre Vance, EPA

The EPA Administrator issued a compelling charge to the Local Government Advisory
opportunity for local, tribal and state governments to advise the EPA regarding W,
LGAC Waters of the United States Report 2017 provides both policy perspecti k
charge that can help guide the EPA in moving forward with rulemaking.

mmittee that provided an
‘of the United States. The
specific responses to the

Clean, safe and affordable drinking water is vital to the health and prosperity of ou unities. As local, state

challenges to effectuating any rulemakin
jurisdictional determinations rather than int
is one of the most important steps.
71 Flexibility and consideration of regional dif
exemptions are included in the report.

O Regulatory reform she
management systems, a

ctices including green infrastructure, stormwater
1er evolving innovations. Exemptions for activities that
idered.

2ins a primary concern as this is the foundation of the nation’s drinking water
munities. Ultimately, a community’s ratepayers absorb the cost of treating
come unmanageable as source water quality deteriorates.

| theme heard across the nation. Whether it is the cost of source water treatment,
penalties, infrastructure development or a myriad of other costs — the ability of

e considered in the equation. If a community cannot develop an affordable rate
structure, then citizens do not truly have access to clean, safe drinking water.

71 Affordability |
compliance cost:
citizens to pay must

In summary, the LGAC Waters of the United States 2017 report delivers a series of recommendations that can
assist EPA in evolving the regulatory framework in a way that collaborates with local governments, improves
efficiency and effectiveness and advances the goal of clean, safe and affordable drinking water for our
communities.
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EPA's Local Government Advisory Committee’s Report

A BPA'S -US. RULE

OPOSED WATERS OF 1

On February 28, 2017, the President signed the Executive Order on Restoring the Rule of Law,
Federalism, and Economic Growth by Reviewing the "Waters of the United State

d tribal government officials is an import ant

: t 1 state, loca
The Honorable Scott Pruitt, EP

step for the EPA in the process prior 1o
proposing regulations that may have
implications on federalism as defined by the
EPA's policy for implementing the order.

The LGAC’S charge is also an oppor tunity to
hear from state, local and tribal partners from
across the country on app roaches to consider
for a WOTUS rule and other significant issues
to be considered in developing and
implementing a revised WOTUS rule.

! https:/ /www.whitehouse.gov/the pres-office/ 2017 /02/28/ presidential-exeuctive-order-restoring-rule-law-federalism-and-economic
2 Rapanos v. United States, 547 U.S. 715 (2006) 126 Supreme Court 2208; 165 LEd. 2d 159

3 Clean Water A

Fed.Reg. 37,054 (June 29, 2015)).
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EPA’s Local Government Advisory Commitiee’s Report

The agencies intend to follow an expeditious, two  -step process that will provide certainty across the
country: I} an initial rulemaking to rescind the 2015 rule and reinstate the regulatory approach that, except
for a brief two -month period prior to the 6th Circuit stay of that rule, has been the law in place since
1986, and thus maintains the status quo, and 2} promulgation of a revised definition of waters of the US.
consistent with direction in the February 28, 2017, E.O.

r goal is fo help the EPA be a better partner
with State administra nd policy-makers to

Sloarn, Kane

State Representative Tom Sloan, Karnsas

B. COMMITTE:E CHARGE

and profect our mporf water
resources across America” leff Witte,
Secestory, New Medco Deporiment of
Aggricaliure 162
163 Jeff Witte, Secretary, New Mexico Department of
Agriculture
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EPa's Local Government Advisory Comimitiee’s Report

167  The LGAC corsists of 35 local, state and tribal govemment elected and appointed officials representing
168  cities, parishes, counties, municipalities, and other local political jurisdictions. Local officials are

169  knowledgeable and provide unique perspectives on issues relating to a revised rule. Further, the LGAC
170  offers balanced views from diverse on-the-ground perspectives.

171 Through a collaborative process, the LGAC was charged to provide Administrator Pruitt with expeditious
172 and meaningful advice relating to a revised “Waters of the US.” rule. Overall, the goal is to provide
173 recommendations on approaches the HPA should corsider when considering a revised rule.

"My City Aurora Colorado appreciates the

EPA’s efforts reach out local communities to
gather comments for potential approaches to
the WOTUS rule.” Council Member Brad Pierce

175 it Member Brad Pierce, Aurora, CO
176 i ighli indings om our unique local govermment perspective

177 perspective to help shape a revised rule that
178 , ovide our perspectives on the best means to

179 [ ' ith i vemments.

180

181

182 Nat: 'A)in 1972 [33 US.C. §§1251 to 1387] to prevent the

183 ion’ | [ ates, including waters not deemed traditionally “navigable” such as
184 : : then, the CWA has been instrumental in protecting public health and
185 [ t. However, Su Court decisions in 2001 and 2006 interpreted the Clean Water Act
186 i ad the ach for detemining whether a water body was protected under the Act.
187 ors shifted focus away from potential effects on interstate commerce, and

188  towards connectivity among waters and potential effects of a water on the integrity of downrstream
189  navigable waters. The intent of the proposed rule was to clarify what waters were covered under the
190  Clean Water Act. Following Supreme Court decisions in 2001 and 2006, determining protection for
191  streams and wetlands became more complex. Requests for a rule to provide clarity came from

192 Congressional members, state and local officials, industry, agriculture, environmental groups and the
193 public.
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In May 2014, the LGAC undertook an extersive analysis and collaboration to provide recommendations
to the BPA on the 2015 Waters of the U.S. Rule. The U.S. Environmental Protection Agency and the US.
Amy Corp of Engineers proposed a joint rule (2014) to clarify the definition of “waters of the United
States” in the 1972 Clean Water Act. It was published in the Federal Register on April 21, 2014 [79
Fed. Reg. 22,188] with a public comment period that was extended twice to close on November 14,
2014. In response to the May 2014 Charge, the LGAC held four face to face public meetings from
across the country to engage local officials regarding the proposed rule. The goal of these public
meetings was to hear input and develop recommendations for the EPA to consider in promulgating a final

We would like to recognize the efforts of 206
those on LGAC. Your work on the “Waters207
of the U.S.” rewrite was thoughtful and 208
insightful. On behalf of the NACo, we WMDQ
you for your dedication, time and m@mﬁg

commitment to these efforts! 211
Julie Ufrer, National Association of Counties
(NACo)

( ial and resources) of

ementation. Despite some changes to the
al rule as a result of the public comments and
some LGAC recommendations incorporated, the
2015 final rule still lacked dlarity and was
_contested by states, industry and organizations.
Some members felt that EPA’s detailed
response to comments would demonstrate to
participants that their concerns were heard and
acknowledged. Other members felt that the
public, and especially those involved in the
LGAC public outreach, should have the
opportunity to comment on a substantially
revised rule. The LGAC concluded that it was
(and remains) important to EPA’s credibility to
be resporsive to the concerns of local
govemments expressed through the public
outreach process.

LGAC 2014 Meeting, Atlanta, GA, Mayor Kasim Reed

(1504 wotus, reportpd

4 httos:/ fwvewepa ooy srocuction/ T
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EPA's Local Government Advisory Comimittee’s Report

234

235
236

237 A. Water: Our Nation's Health and Wealth

Water resources are the

lifeblood for our nation’s cities,

towng and small rural

nunities. It is essential for
alth, prosperity and

for our citizens and is

our water resources so that we
have reliable and safe water
supplies to create jobs, attract
industry and investment, and
rovide for the health and
Ifare of citizens. A common
understanding of the value of
water and how it impacts the
health and prosperity of us at

259 Evening barge trip on the Mississi‘pn

Saint Paul, MN.
260 Photo Source: Davip '

261

262 emmental decision-making. For example, water infrastructure costs are
263 Id per year, for smaller communities, these same costs are $400 to
264 nge for every $1 million investment in water infrastructure it supports
265

266 onin ¢ , Our communities depend on water for

267 i ater Act for the economic progress.

268

269  that rely on these waters as part of our public
270  drinking water assets are local decisions of public trust and stewardship.

271

Shttpd/ fwwwnerwa.org/ gwnews/ db2 12 pdf, The Value of Water and the Water Operator, by Doug
Buresh, Circuit Rider #3

Page 8

ED_001271B_00082471-00009 FOIA 2020-001799-0005975



272
273
274

275

276
277

278
279
280
281
282
283
284

EPA's Local Government Advisory Committee’s Report

Protecting our rivers, lakes, streams and wetlands and keeping them healthy and safe is the responsibility
of all levels of govermment. At the same time costs of treatment should not be transferred to the directly
to rate payer - at the tap.

B. Local Govemments and
Cooperative Federaliam

The Clean Water Act (CWA) as amended in
1972, established the basic structure for
protecting our nation’s water resources by
regulating pollutant discharges into the waters of
the United States. Clean Water Act programs are
largely federal, state and tribal programs.

In Portland, Maine, we’re lucky to have

water resources at our door step. Water
is vital to our regional economy and way
of life. Therefore, our city and regional
stakeholders collaborate with state and
national partners to ensure we keep.our
rivers, streams, and bays cle \

Councilor Jill Duson, Portland, ME

288
289
290
291
292
293
294
295
296

297
298
299
300
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and Vice-Chair of the LGAC

avigable waters,” defined in the statute as “waters of the United

e President of the United States issued an Executive Order directing
to review and rescind or revise the 2015 Rule. The EPA and the US.
Amy Corps of Enging in the process of considering a revised definition of "Waters of the United
States" consistent with “xecutive Order. Local governments support a straight-forward rulemaking
process, inclusive of the tenants of cooperative federaliam. This approach acknowledges the shared
responsibility of state and local govemments in the govemance and cooperation to work out details of
responsibility.

The CWA Section 404 is jointly administered by EPA and the Corps of Engineers and regulates
discharges of dredged or fill materials into Waters of the United States, including wetlands. CWA
Section 404 is largely federal with the exception of a small number of State Assumed 404 Programs
(Michigan and New Jersey). If empowered, states and tribes could play an increased and more efficient

Page 9



EPA’s Local Government Advisory Comimittee’s Report

301  role in managing the program. Local governments too, have a strong role to play and can be key

302 strategic partners in protecting our nation’s water resources. Local governments manage broader water
303  quality protection efforts such as managing stormwater, flood protection and enhanced watershed

304  protection along with protecting the sources of drinking water.

305  Local govermments have the tools to strengthen wetland and stream protection efforts that better support
306  community goals with greater protection for the resource. Integrated Planning (IP) offers municipalities the
307  opportunity to meet multiple Clean Water Act requirements by sequencing separate wastewater and

308 stormwater programs while maximizing investments so that the highest priority: projects come first. BPA,
309 states, and municipalities have achieved progress in implementing IP approaches while addressing the
310  most serious water quality issues in order of priority to protect public health and the environment.

311

“We should be gravely concemed about the
minimization of the federal role in the Clean
Water Act. Any changes at the federal
level must be accompanied by the
cammitment and action to enhance
protection by state and local officials. T,
requires frank diiscussion given the
challenges faced by same local conmunit
andstates.” Mayor Karen Freeman-Wilson,

IN ~ !

313 Mayor Karen Freeman-Wilson, Gary, IN

514 Clarity 2

315

316  Acentral then C in public meetings of state, local and tribal govemment officials on

317  the 2015 ‘Wat is that definitions were too broad or confusing and were subject to
318  interpretation throu Key terms used in the WOTUS rule are vague such as “uplands,”

319  “tributary,” “floodplain, ificant nexus,” “adjacent,” and “neighboring” but are also important in

320 defining what waters ar “jurisdictional. These temns are either broadly defined, or not defined at all

321  which has led to further confusion, not less, over what waters fall within federal jurisdiction. Local

322 govemments need a rule that that puts forward clear definitions and provides examples and graphics for
323  further clarity. Without this clarity, it could lead to further unpredictability and result in unnecessary

324  project delays, subjective judgements and inconsistency across the country.
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D.Flexibility and
Regionalization

In formulating a revised ‘Waters of
the US. rule it should have flexibility
and reflect natural and regional
variability of our nation’s waters. As a
basic apprmach criteria could be
at recognizes natural
(delineated on the basis of
3 nthropogenic factors) to
recognize geographic variability

Ohio River, City of Huntington, West Virginia
Photo Source: Huntington Quarterly

"In the West, water quantity is a
challenge, but quality is equally
important. Protecting watershed health
of the eastemn Sierra is crucial to

northermn Nevada local communities.”

Courcil Member David Bobzien, Reno, NV

among regions. States and tribes should have further input in this process to modify or improve on this
basic approach. Woi de up of federal, state and local officials could help establish local
delineation factors characteristic of these regional waterbodies such as westem ephemeral streams, and
regional waterbodies: her unique wetlands such as pocosins, Carolina bays etc. should be factored.

Page 11

ED_001271B_00082471-00012 FOIA 2020-001799-0005978



BPs Local Government Advisory Commities’s Report

244 delineation factors characteristic of these regional waterbodies such as
westem ephemeral strearms, and other unique wetlands such as pooosing,
Carolina bays etc. should be factored.

“Park City is a small
western community
of 8,000 with big
water challenges.
We work closely
with our BPA Region
8 office to help solve
our water issues. The
EPA isnot just a
regulatory agency,
but is an essential
resource to help us
address our legacy
mining issues and its
environmental
impacts.” Council
Member Andy Beerman,
Park City, UT

358

359
360
361

364 Homestake Reservoir — Pitkin and Eagle Counties, Colorado
365 Photo Source: City of Aurora, CO

366
367 Back Cove runner with Portland ME skyline
368 Photo Source: Corey Templeton Photography
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EPA's Local Government Advisory Cornmitiee’s Report

369
370 . Enhar

371 States play a vital role in the protection of wetlands by addressing waters and activities that are not

372  regulated under the Section 404 program, or by imposing additional limits on activities that are

373  regulated under that program. Pursuant to Section 404(g) of the Clean Water Act, a state can assure the
374  authority to issue pemmits for the discharge of dredged or fill material into waters regulated under the
375 Clean Water Act other than traditional navigable waters or waters seaward of the high water mark. See 33
376 USC. § 1344(g). BPA’s regulations also authorize tribes to assume Section pemitting authority within
377  their jurisdiction (40 CFR § 233.2). In order to assume the Section 404 p ng program, a state must
378  enact laws and regulations o create a program that meets requirem ned to ensure that the

379 state can administer the Section 404 pemitting program as the Corps. Thi :

380 and could be incentivized for state assumption. States can play a‘great
381  federal program and streamline pemitting for developers i
382  General Permits. CWA Section 404(e) authorizes the Cor
383 state, regional or nationwide basis for any category of a ;
384 material” if there are only minimal adverse environmental effe

ent Role

ed State and Local Govermr

385 Local regulation of wetlands in addition to the state and federai
386  Local decision makers have numerous land use tools avallable that cz
387  cost, protect sersitive landscapes valuable to
388  authority, sanitary and health codes, and soil e

grams have many benefits as well.
be more effective, and with less
building pemits, zoning

389

390

391 in general, , ' tation of the Clean Water jurisdiction. The Scalia
309 ) : S

393
394
395
396

398
399
“We need to protect our streams and

wetlanck that are the water source for  “°°
many of our cammunities, especially for ouo
EJ cammunities now arnd for our future 402
generations. And we need to engage EJ

communities to look at local solutiors.” 403

404
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EPA’s Local Government Advisory Commiliee’s Report

405  Local govemments are also concemed about the assurances that water resources which provide (or

406  potentially provide) our communities’ drinking water and source water are regulated and protected.

407  These significant waterbodies form the assets of our water infrastructure and these areas may or may not
408  fall within the Scalia interpretation as “connected to a federal navigable waterway.” Local govermments
409  would support States and Tribes assisting to identify these significant waterbodies by delineating and
410 mapping these significant ‘Waters of the State’. These areas once identified should have primacy in

411 decision-making.

412

413 E Exemptions

414  Exemptiors for stormwater and green infrastructure are important fo I\g mment. Local

415 e waste treatment
416 ter facilities
417 g gallons of water
418 yadside difches are exempt.

ated effluent storage ponds are
: regulatory definition of “complete
features such as storage ponds,

eatures associated with water

419  The revised rule should affirm that reservoirs along with influent:
420  within the scope of the waste treatment exemption, consistent wi
421  waste treatment system” found in existing federal regulations inclti
422  basirs, artificially created wetlands, recycled i
423  recycling.

424

425 Arroyes are
426
427
428

429

er during extreme
e Credit: Dripping Spri

430
431
432  CWA Section 404 perr is complex and outdated. Agencies’ budgets and staffing are overwhelmed
433  and lack resources to respond to individual pemits. At the same time, the private sector confronts time-
434  consuming requirements that pose significant delays and economic burders.

435

¢ 1 See 40 CFR §35.2005(b)(12), defining “corplete waste treatment system” as “all the treatment works necessary to meet the
requirements of title Il of the [CWA], involving . . . the ultimate dispesal, including recycling or reuse, or from the treatment process.”
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436

438
“It’s not just about getting a permit done quickA3?
It’s about why you have the permit in the first 440
place. As long as we keep in mind that it’s abof,)
our environment, and it's about our water, we 4,4

can implement that in any way we choose.” 444

Commissioner Victoria Reinhardi, Romsey Cogd s WMN. 445
446
447
448
449

Commissioner Victoria Reinhardt
Ramsey County, MN

Pemitting can be made more efficient and more effective.
done more efficiently (less than 60 days) and it can also be mo
with community goals. Local govermments would be generally in fas
program. Also, further consideration of Gene

e, pemmitting length of time can be
Xible, decentralized and integrated
f State Assumption of the 404
rmits and mapping would aid in permitting reform.

G. Agriculture and

Agriculture and rural communities have
expressed concerns about the Waters
of the U.S. Most of the concem of the
rule has been whether it would modify
existing statutory provisions that
exempt “nomal faming and ranching’
practices from dredge and fill
permitting or others that exclude
certain agricultural discharges, such as
irrigation retum flow and stormwater
runoff, from all CWA pemitting. The
other key area of concem was the
confusion whether or not ditches were
exempt.

?

Fencing Livestock, Lexington, Photo Source, Fric Vance, EPA
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